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POLICY BRIEF ON DISPUTE RESOLUTION 
 

I.  Objective and Scope 

1. Executive Order No. 78, promulgated on 4 July 2012, expresses the need to “provide a more 
inviting climate for private investments by making the resolution of disputes arising out of a contract 
less expensive, tedious, complex and time-consuming, especially for large-scale, capital-intensive 
infrastructure and development contracts.”1 It provides that all contracts involving public-private 
partnership (“PPP”) projects and/or those entered into under Republic Act No. 6957 entitled, "The Act 
Authorizing the Financing, Construction, Operation and Maintenance of Infrastructure Projects by the 
Private Sector, and for Other Purposes," as amended by RA No. 7718, otherwise known as the "Build- 
Operate and Transfer (‘BOT’) Law," as well as Joint Venture Agreements (“JVAs”) between government 
and private entities, shall include provisions on the use of alternative dispute resolution (“ADR”) 
mechanisms, at the option and upon agreement of the parties to said contracts. When parties to PPP 
contracts agree to submit the case for ADR, the use of either domestic or international ADR mechanisms 
shall be highly encouraged, giving the parties complete freedom to choose which venue and forum shall 
govern their dispute, as well as the rules or procedures to be followed in resolving the same.2 
 

1.1.  All parties who enter into similar contracts with Local Government Units (“LGUs”) are 
encouraged to stipulate on the use of ADR mechanisms, in accordance with their own joint 
venture (“JV”) rules, guidelines or procedures.3  

 
2. The objective of the policy brief on dispute resolution is to provide guidance on the appropriate 
mode or modes, to consider or prescribe for the avoidance and resolution of disputes in PPPs. Further it 
will provide additional information relative to what is currently in the National Government Agency 
Public Private Partnership Manual (“NGA PPP Manual”), including detailed instructions on dispute 
resolution mechanisms and processes and procedures to be followed during the project identification, 
planning, preparation, procurement, implementation, and monitoring phases (Terms of Reference, Part 
2 [iii]).  
 
3. A survey of publicly accessible materials, including cases decided by the Supreme Court of the 
Philippines, serves as a basis for the categorization of PPP related disputes into the following: (a) 
disputes arising during the tender stage, (b) disputes arising under the agreements between the 
Government Contracting Party and the Private Proponent, primarily under the project agreement, (c) 
disputes arising in relation to contracts between the Private Proponent and related parties (such as the 
Contractor or Facility Operator), and (d) disputes arising between the Private Proponent and other 
parties (such as members of the consuming public). This policy brief provides a broad discussion of these 
disputes, and covers in greater detail the second type of dispute, specifically with regard to those arising 

                                                           
1
 Executive Order No. 78 (s. 2012), Sixth Whereas Clause. 

2
 Executive Order No. 78, Section 1. 

3
 In Ordinance No. 2009-4 Prescribing the Procedure by which the Cebu Provincial Government May Enter into a Joint Venture 

Investment with Other Entities, Section 19 on the Draft Contract, provides for inclusion of “(hh) [d]ispute arbitration clause.” 
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from or in relation to the project agreement,4 consistent with the focus of Executive Order No. 78 to 
encourage and actively promote the use of ADR mechanisms. 
  
4. This policy brief begins with an overview of the types of dispute resolution processes recognized 
and permissible in the Philippines, followed by a discussion of the current state of dispute resolution for 
PPPs, with a brief portion on international practice, and closes with recommendations based on 
identified issues. Recommendations are provided under two parts:  (i) the importance of building 
knowledge on the various dispute avoidance, management and resolution mechanisms and a 
consideration of their relevance in the course of project preparation, contract negotiation and their 
inclusion in project agreements, and (ii) issuances and activities that can contribute to developing 
dispute resolution approaches that are effective and efficient in the context of PPPs in the Philippines, 
including the need to enhance the capacity of courts to receive and decide cases related to PPPs. 

                                                           
4
 The UNCITRAL Legislative Guide on Privately Financed Infrastructure Projects (“UNCITRAL Legislative Guide”), prepared by the 

United Nations Commission on International Trade Law in 2001, (at pp. 173-175) uses a similar typology as follows: (i) disputes 
arising under agreements between the concessionaire and the contracting authority and other governmental agencies, (ii) 
disputes arising under contracts and agreements entered into by the project promoters or the concessionaire with related 
parties for the implementation of the project (such as shareholders' agreements in the special purpose company, loan and 
related agreements, contract with contractors, contract with facility operator, and contracts with suppliers), and (iii) disputes 
between the concessionaire and other parties.  



POLICY BRIEF DISPUTE RESOLUTION 

 

Post Consultation Draft – Policy Brief: Dispute Resolution as of 24 January 2013 5 | P a g e   
 

II.  Definitions and Abbreviations 

5. Unless otherwise indicated, terms and definitions are taken from the ADR Act. 
 
 

Ad Hoc Arbitration Arbitration that is conducted without reference to any 
particular institution.  
 

ADR Alternative Dispute Resolution. 
 

Alternative Dispute Resolution 
System 

Any process or procedure used to resolve a dispute or 
controversy, other than by adjudication of a presiding judge of 
a court or an officer of a government agency, as defined in the 
ADR Act, in which a neutral third party participates to assist in 
the resolution of issues, which includes arbitration, mediation, 
conciliation, early neutral evaluation, mini-trial, or any 
combination thereof. 
 

Alternative Dispute Resolution 
Provider Organizations 

ADR Provider Organizations, as used in Department of Justice 
Circular No. 49 (s. 2012), means institutions, associations, 
centers or organizations which provide ADR services to the 
general public through a roster of neutrals serving as 
mediator, conciliator, arbitrator, neutral evaluator, or any 
person exercising similar function in any Alternative Dispute 
Resolution system. 
 

Alternative Dispute Resolution 
Practitioners or Neutrals 

ADR Practitioners or Neutrals, as used in Department of 
Justice Circular No. 49 (s. 2012), means individuals acting as 
mediator, conciliator, arbitrator, neutral evaluator, or any 
person exercising similar function in any Alternative Dispute 
Resolution system. 
 

Alternative Dispute Resolution 
Services 

ADR Services, as used in Department of Justice Circular No. 49 
(s. 2012), shall include but is not limited to serving as ADR 
Practitioner; providing ADR trainings; conducting program and 
system design; and managing, overseeing or administering 
ADR programs. 
 

Arbitration A voluntary dispute resolution process in which one or more 
arbitrators, appointed in accordance with the agreement of 
the parties, or rules promulgated pursuant to the ADR Act, 
resolve a dispute by rendering an award. 
 

Award Any partial or final decision by an arbitrator in resolving the 
issue in a controversy. 
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BOT and BOT Law Build-Operate-Transfer, one of the transactional modes 
recognized under Republic Act No. 6975, as amended by 
Republic Act No. 7718, or the Build-Operate-Transfer Law. 
 

Commercial Arbitration An arbitration is commercial if it covers matters arising from 
all relationships of a commercial nature, whether contractual 
or not. Relationships of a commercial nature include, but are 
not limited to, the following transactions: any trade 
transaction for the supply, exchange of goods or services; 
distribution agreements; construction of works; commercial 
representation or agency; factoring; leasing; consulting; 
engineering; licensing; investment; financing; banking; 
insurance; joint venture and other forms of industrial or 
business cooperation; carriage of goods or passengers by air, 
sea, rail or road. 
 

Construction Industry Arbitration 
Commission 
 

Created under Executive Order No. 1008 (s. 1985) and vested 
with original and exclusive jurisdiction over disputes arising 
from, or connected with contracts entered into by parties 
involved in construction in the Philippines. Referred to in this 
paper as CIAC. 
 

Contractor 
 

Any entity accredited under Philippine laws, or that should be 
accredited under Philippine laws in accordance with the BOT 
Law and Revised BOT Law IRR, which may or may not be the 
Project Proponent (referred to here as Private Proponent) and 
which shall undertake the actual construction and/or supply of 
equipment for the infrastructure or development project 
[Revised BOT Law IRR, Section 1.3 (h)]. 
 

Convention Award A foreign arbitral award made in a Convention State. 
  

Convention State A State that is a member of the New York Convention. 
 

DOJ  Department of Justice.  
 

Department of Justice Circular No. 
49 (s. 2012) 

Adopting Accreditation Guidelines for Alternative Resolution 
Provider Organizations and Training Standards for Alternative 
Dispute Resolution Practitioners. 
 

Dispute A dispute is a controversy (ADR Act, Section 3a), a 
disagreement or event of conflict. The following disputes are 
not covered by the ADR Act: (a) labor disputes, (b) those 
concerning civil status of persons, (c) those pertaining to 
validity of marriage, (d) any ground for legal separation, (e) the 
jurisdiction of courts, (f) future legitime, (g) criminal liability 
and (h) those which by law cannot be compromised. 
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In this paper, a reference to dispute may be to any one of the 
following categories: (a) disputes arising during the tender 
stage, (b) disputes arising under the agreements between the 
Government Contracting Party and the Private Proponent, 
primarily under the project agreement, (c) disputes arising in 
relation to contracts between the Private Proponent and 
related parties (such as the Contractor or Facility Operator), 
and (d) disputes arising between the Private Proponent and 
other parties (such as members of the consuming public). 
 

Domestic Commercial Arbitration 
 

As used in the ADR Act, an arbitration that is not international 
as defined in Article 1 (3) of the United Nations Commission on 
International Trade Law Model Law on International 
Commercial Arbitration. 
 

Early Neutral Evaluation An ADR process wherein parties and their lawyers are brought 
together early in a pre-trial phase to present summaries of 
their cases and receive a non-binding assessment by an 
experienced, neutral person, with expertise in the subject 
which is the substance of the dispute. 
 

Executive Order No. 8 (s. 2010) Executive issuance reorganizing and renaming the BOT Center 
to the PPP Center of the Philippines and transferring its 
attachment from the Department of Trade and Industry 
(“DTI”) to the National Economic and Development Authority 
(“NEDA”). 
 

Executive Order No. 78 (s. 2012) Executive issuance mandating the inclusion of provisions on 
the use of ADR mechanisms in all contracts involving PPP 
projects, BOT projects, joint venture agreements between the 
government and private entities and those entered into by 
local government units. 
 

Executive Order No. 1008 (s. 1985) 
 

Executive order creating the CIAC and providing for arbitration 
of construction disputes.  
 

Facility Operator 
 

The entity which may or may not be the Private Proponent, 
and which is responsible for all aspects of operations and 
maintenance of the infrastructure or development facility, 
including but not limited to the collection of tolls, fees, rentals 
or charges from facility users [Revised BOT Law IRR, Section 
1.3 (k)]. 
 

Government Contracting Party Refers to the Implementing Agency or LGUs as defined in the 
BOT Law and the Revised BOT Law IRR. All concerned 
departments, bureaus, offices, commission, authorities, or 
agencies of the National Government, including government-
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owned-and-controlled-corporations (“GOCC”), government 
financial institutions (“GFIs”), state universities and colleges 
(“SUCs”), and LGUs authorized by law or by their respective 
charters to undertake infrastructure or development projects 
may enter into any contractual arrangements, as provided in 
the BOT Law, with the private sector (Private Proponent). 
 

Institutional Arbitration 
 

Arbitration that is administered by and conducted under the 
rules of a particular arbitral institution. 
 

International Center for the 
Settlement of Investment Disputes 

Center established through the Convention on the Settlement 
of Investment Disputes Between States and Nationals of Other 
States (“ICSID Convention”) and referred to in this paper as 
ICSID. 
  

International Commercial 
Arbitration 
 

Under the Model Law an arbitration is international if: (a) the 
parties to an arbitration agreement have, at the time of the 
conclusion of that agreement, their places of business in 
different States; or (b) one of the following places is situated 
outside the State in which the parties have their places of 
business: (i) the place of arbitration if determined in, or 
pursuant to, the arbitration agreement; (ii) any place where a 
substantial part of the obligations of the commercial 
relationship is to be performed or the place with which the 
subject-matter of the dispute is most closely connected; or (c) 
the parties have expressly agreed that the subject matter of 
the arbitration agreement relates to more than one country. 
 

International Party An entity whose place of business is outside the Philippines. It 
shall not include a domestic subsidiary of such international 
party or a co-venturer in a joint venture with a party, which 
has its place of business in the Philippines.  
 

Joint Venture A contractual arrangement whereby a private sector entity or 
a group of private sector entities on one hand, and a 
Government Entity or a group of Government Entities on the 
other hand,  contribute money/capital, services,  assets 
(including equipment, land or intellectual property), or a 
combination of any or all of the foregoing. Parties to a JV share 
risks to jointly undertake an investment activity in order to 
accomplish a specific, limited or special goal or purpose with 
the end view of facilitating private sector initiative in a 
particular industry or sector, and eventually transferring 
ownership of the investment activity to the private sector 
under competitive market conditions. It involves a community 
or pooling of interests in the performance of the service, 
function, business or activity, with each party having a right to 
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direct and govern the policy in connection therewith, and with 
a view of sharing both profits and losses, subject to agreement 
by the parties. A JV may be a contractual JV, or a corporate JV 
[Guidelines and Procedures for Entering Into Joint Venture (JV) 
Agreements Between Government and Private Entities]. 
 

LGU  Local Government Unit. 
 

Mediation A voluntary process in which a mediator, selected by the 
disputing parties, facilitates communication and negotiation, 
and assists the parties in reaching a voluntary agreement 
regarding a dispute. 
 

Mediation-Arbitration A two-step dispute resolution process involving both 
mediation and arbitration, also called Med-Arb. 
  

Mini-trial A structured dispute resolution method in which the merits of 
a case are argued before a panel comprising senior decision 
makers, with or without the presence of a neutral third 
person, after which the parties seek a negotiated settlement. 
 

NEDA  
 

National Economic Development Authority.  

NG PPP Manual  National Government Public Private Partnership Manual. 
 

New York Convention  United Nations Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards approved in 1958 and 
ratified by the Philippine Senate under Senate Resolution No. 
71, also referred to here as the Convention. 
 

Non-Convention Award A foreign arbitral award made in a State which is not a 
Convention State. 
 

Non-Convention State A State that is not a member of the New York Convention. 
 

Office of Alternative Dispute 
Resolution 

The agency created under the ADR Act and which is attached 
to the Department of Justice, referred to in this paper as 
OADR. 
 

OGCC  
 

Office of the Government Corporate Counsel.  

OSG  Office of the Solicitor General.  
 

Private Proponent Referred to in the BOT Law and Revised BOT Law IRR as the 
Project Proponent and refers to the private sector entity which 
shall have contractual responsibility for the project [Revised 
BOT Law IRR, Section 1.3 (y)]. 
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PPP  Public Private Partnership. 

PPPC  Public Private Partnership Center. 

Republic Act No. 876 or the 
Arbitration Law (s. 1953) 
 

The Arbitration Law. 
 

Republic Act No. 9285 or the ADR 
Act (s. 2004) 

An Act to Institutionalize the Use of an ADR System in the 
Philippines and to Establish the OADR, and for other purposes. 
 

Special Rules of Court on Alternative 
Dispute Resolution (A.M. No. 07-11-
08-SC) (s. 2008) 

Rules promulgated by the Supreme Court of the Philippines 
pursuant to the ADR Act and governs the procedure for 
actions that may be filed or remedies that may be sought 
before regular courts in relation to arbitration proceedings in 
the Philippines, whether domestic or international, referred to 
in this paper as the Special ADR Rules. 
 

United Nations Commission on 
International Trade Law Model Law 
(UNCITRAL Model Law or Model 
Law) 

Model Law on International Commercial Arbitration adopted 
by the United Nations Commission on International Trade Law 
on 21 June 1985. 
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III.  Appendices 

6. For ease of reference, the following are provided with this Policy Brief as Appendices: 
 

a) Brief discussion of the salient features of Republic Act No. 8974 on acquisition of right of way 
as Appendix 1; 

b) The International Center for Dispute Resolution Guide to Drafting International Dispute 
Resolution Clauses5 as Appendix 2;  

c) The International Bar Association Guidelines for Drafting of International Arbitration 
Clauses,6 adopted by the IBA Council on 7 October 2010, as Appendix 3. 

d) Sample Abbreviated Checklist and Model Clauses (of selected arbitral institutions) in 
Appendix 4;  

e) Dispute Resolution under the Sample Contract prepared by Castalia Strategic Advisors as 
Appendix 5; and 

f)    Comparative Matrix of Dispute Resolution Clauses under Appendix 6. 

IV.  Overview of Dispute Resolution Processes in the Philippines 

7. To determine the most appropriate approach to avoid, manage and resolve disputes arising in the 
context of PPPs, specifically regarding the PPP project agreement, an overview of the dispute resolution 
modes that are available or recognized under Philippine law is necessary.  
 

A. Judicial 
 

8. The 1987 Philippine Constitution states that the judicial power is vested in the Supreme Court and 
in such lower courts as may be established by law.  The Constitution defines judicial power as the “duty 
of the courts of justice to settle actual controversies involving rights which are legally demandable and 
enforceable, and to determine whether or not there has been a grave abuse of discretion amounting to 
lack or excess of jurisdiction on the part of any branch or instrumentality of the Government.”7 In 
particular, the Supreme Court is vested with the following powers:8 

… 

                                                           
5
 At http://www.adr.org/cs/groups/international/documents/document/mdaw/mdax/~edisp/adrstg_002539.pdf, last accessed 

17 August 2012. 
6
 May be downloaded from 

http://www.ibanet.org/ENews_Archive/IBA_27October_2010_Arbitration_Clauses_Guidelines.aspx, last accessed 17 August 

2012. 
The IBA Guidelines for Drafting International Arbitration Clauses are the result of a project initiated by the IBA Arbitration 
Committee in 2008 in order to assist parties and their counsel to negotiate and draft effective arbitration clauses, which 
“unambiguously embody the parties’ wishes.” According to the IBA, the Guidelines reflect “understanding of the best current 
international practices and provide both a framework and detailed provisions for drafters of international arbitration clauses.” 
The Guidelines were drafted by members of a special Task Force created for by the IBA Arbitration Committee. Members of the 
Task Force were Paul Friedland (Chair, USA), R Doak Bishop (USA), Karim Hafez (Egypt), Adriano Juca (Brazil), Carole Malinvaud 
(France), Sundaresh Menon (Singapore), Jean-Claude Najar (France), William Park (USA), Anne-Véronique Schlaepfer 
(Switzerland), Eduardo Silva Romero (Colombia/France), Stephen E Smith (US), Matthew Weineger (UK) and Damien Nyer 
(Secretary, USA). 
7
 The 1987 Constitution, Article VIII, Section 1. 

8
 The 1987 Constitution, Article VIII, Section 5. 

http://www.adr.org/cs/groups/international/documents/document/mdaw/mdax/~edisp/adrstg_002539.pdf
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…Review, revise, reverse, modify, or affirm on appeal or certiorari as the law or the 
Rules of Court may provide, final judgments and orders of lower courts in: 
 

(a) All cases in which the constitutionality or validity of any treaty, international or 
executive agreement, law, presidential decree, proclamation, order, instruction, 
ordinance, or regulation is in question. 

 

(b) All cases involving the legality of any tax, impost, assessment, or toll, or any 
penalty imposed in relation thereto. 

 

(c) All cases in which only an error or question of law is involved. 
…. 

 

(d) Promulgate rules concerning the protection and enforcement of constitutional 
rights, pleading, practice, and procedure in all courts, the admission to the 
practice of law, the Integrated Bar, and legal assistance to the underprivileged. 
Such rules shall provide a simplified and inexpensive procedure for the speedy 
disposition of cases, shall be uniform for all courts of the same grade, and shall 
not diminish, increase, modify substantive rights. Rules of procedure of special 
courts and quasi-judicial bodies shall remain effective unless disapproved by the 
Supreme Court…. 

 
9. While not directly involved in the preparation, implementation and monitoring of PPP projects, 
the Philippine judiciary, with the Supreme Court at its apex, plays an important role in the government’s 
PPP program. As early as project identification and preparation when acquisition of property, including 
for right of way purposes, is relevant, the judiciary plays a key role in the adjudication of expropriation 
cases.9 Indeed, even though a PPP project agreement may stipulate that disputes should be referred to 
binding arbitration, cases have reached the Supreme Court for resolution.  One example is the case 
involving the Ninoy Aquino International Airport (“NAIA”) International Passenger Terminal III Project 
(“NAIA IPT III”), which was brought for adjudication directly by the Supreme Court on a constitutional 
challenge to the validity of the BOT Agreement for the development of NAIA IPT III.10 In that case, the 
Supreme Court said that the “arbitration step taken by PIATCO” [PIATCO initiated arbitration 
proceedings pursuant to the provision of the Amended and Restated Concession Agreement] did not 
oust it of its jurisdiction over the petitions. It is worth quoting the Supreme Court - 
 

It is established that petitioners in the present cases who have presented legitimate 
interests in the resolution of the controversy are not parties to the PIATCO Contracts. 

                                                           
9
 Under the Constitution, the State has the inherent power to expropriate private property for public use and upon payment of 

just compensation. For national government projects, acquisition of right-of-way, project site or location is governed specifically 
by Republic Act No. 8974. National government project refers to all national government infrastructure, engineering works and 
service contracts, including projects undertaken by government-owned and -controlled corporations, all projects covered by 
the BOT Law, and other related and necessary activities, such as site acquisition, supply and/or installation of equipment and 
materials, implementation, construction, completion, operation, maintenance, improvement, repair and rehabilitation, 
regardless of the source of funding. Under the law, acquisition of real property for right-of-way, site or location purposes 
through donation, negotiated sale, expropriation or any other lawful mode of acquisition. If the owner of a private property 
needed by the government implementing agency does not agree to convey his property to the government by any of the 
foregoing modes of acquiring and transferring ownership of the property, then the government shall exercise its right of 
eminent domain by filing a complaint with the proper regional trial court for the expropriation of the private property.

 
 For 

further discussion of right-of-way acquisition under Republic Act No. 8974, including resettlement of informal settlers, please 

see attached Appendix 1. 
10

 Agan v. Philippine International Airport Terminal Co. (PIATCO), infra. 
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Accordingly, they cannot be bound by the arbitration clause provided for in the ARCA and 
hence, cannot be compelled to submit to arbitration proceedings. A speedy and decisive 
resolution of all the critical issues in the present controversy, including those raised by 
petitioners, cannot be made before an arbitral tribunal. The object of arbitration is 
precisely to allow an expeditious determination of a dispute. This objective would not be 
met if this Court were to allow the parties to settle the cases by arbitration as there are 
certain issues involving non-parties to the PIATCO Contracts which the arbitral tribunal 
will not be equipped to resolve. 

 
10. Other disputes arising from infrastructure development which saw the direct and immediate 
involvement by the judiciary are Tatad v. Garcia11 involving the Build Lease and Transfer Agreement of 
the EDSA Light Rail Transit III (“EDSA LRT III”), Metro Manila Development Authority v. Jancom 
Environmental Corporation 12  involving the Build Operate and Transfer contract for solid waste 
management, and Department of Foreign Affairs v. Falcon13 involving the E-Passport Project. 
 
11. The Supreme Court is also the only court in the Philippine judicial hierarchy authorized to issue 
temporary restraining and injunctive orders to enjoin national government infrastructure projects 
undertaken under the BOT Law. This authority is granted under Republic Act No. 8975, which was 
enacted to ensure the expeditious and efficient implementation and completion of government 
infrastructure projects to avoid unnecessary increase in construction, maintenance and repair costs.14   
 
12. Judicial decisions, referring to decisions of the Supreme Court, applying or interpreting the 
Constitution, or the laws, shall form part of the legal system of the Philippines.15 The Supreme Court’s 
interpretation of the Constitution and the laws becomes an integral part of the statute and have 
authoritative effect. In pursuing PPP projects, therefore, a full understanding of the BOT Law and IRR 
requires basic knowledge of the interpretation their provisions have received in Supreme Court 
decisions.16 

 
B. Alternative modes of dispute resolution (pursuant to Republic Act No. 9285) 

 
13. The key legislative reference on alternative dispute resolution in the Philippines is Republic Act 
No. 9285, or the Alternative Dispute Resolution Act of 2004 (“ADR Act”), enacted on 13 April 2004, 

                                                           
11

 G.R. No. 114222, 6 April 1995. 
12

 G.R. No. 147765, 30 January 2002. 
13

 G.R. No. 176657, 1 September 2010.  
14

 Republic Act No. 8975, entitled “An Act to Ensure the Expeditious Implementation and Completion of Government 
Infrastructure Projects by Prohibiting Lower Courts from Issuing Temporary Restraining Orders, Preliminary Injunctions or 
Preliminary Mandatory Injunctions, Providing Penalties for Violations Thereof, and for other purposes,” and see Department of 
Foreign Affairs v. Falcon, G.R. No. 176657, 1 September 2010. 
15

 Civil Code, Article 8. 
16

 The construction given by the Supreme Court of constitutional provisions may be modified only through the modification or 

reversal of the decision by the Supreme Court en banc or the revision or amendment of the Constitution itself. The Supreme 
Court’s interpretation of a statute can only be reversed or modified either by way of curative statute or in a subsequent 
decision by the Supreme Court en banc.  In the event a case involves a modification or reversal of a Court-ordained doctrine or 
principle and a judgment is rendered by a division, that judgment may be considered unconstitutional and, as such, can never 
become final. In Lu v. Lu YM (G.R. No. 153690, promulgated on 15 February 2011), the Supreme Court said “…[t]he doctrine of 
immutability of decisions applies only to final and executory decisions. Since the present cases may involve a modification or 
reversal of a Court-ordained doctrine or principle, the judgment rendered by the Special Third Division may be considered 
unconstitutional, hence, it can never become final….” 
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implementing the policy to actively promote party autonomy in the resolution of disputes or the 
freedom of the parties to make their own arrangements to resolve their disputes. The modes recognized 
under the ADR Act are mediation and conciliation, mediation-arbitration, early neutral evaluation, mini-
trial and arbitration, but the list is not exhaustive. 
 

 i. Mediation 
 
14. Mediation is defined in the ADR Act as a voluntary process in which a mediator, selected by the 
disputing parties, facilitates communication and negotiation, and assists the parties in reaching a 
voluntary agreement regarding a dispute.17 The ADR Act carries specific provisions on voluntary 
mediation, whether ad hoc or institutional, and excludes court-annexed mediation.  Court-annexed 
mediation means any mediation process conducted under the auspices of the court, after such court has 
acquired jurisdiction of the dispute,18 while court-referred mediation means mediation ordered by a 
court to be conducted in accordance with the agreement of the parties when an action is prematurely 
commenced in violation of such agreement.19 The parties are free to agree on the place of mediation. 
Failing such agreement, the place of mediation shall be any place convenient and appropriate to all 
parties. The term "mediation" shall include conciliation. 
 
15. Mediation, as provided in the ADR Act, is guided by the following operative principles.20 
 

a) A settlement agreement following successful mediation shall be prepared by the parties with 
the assistance of their respective counsel, if any, and by the mediator. 

b) The parties and their respective counsel shall endeavor to make the terms and conditions 
thereof complete and make adequate provisions for the contingency of breach to avoid 
conflicting interpretations of the agreement. 

c) The parties and their respective counsel, if any, shall sign the settlement agreement. The 
mediator shall certify that he/she explained the contents of the settlement agreement to the 
parties in language known to them.  

d) If the parties so desire, they may deposit such settlement agreement with appropriate Clerk 
of a Regional Trial Court of the place where one of the parties resides. Where there is a need 
to enforce the settlement agreement, a petition may be filed by any of the parties with the 
same court, in which case, the court shall proceed summarily to hear the petition, in 
accordance with the Special Rules of Court on Alternative Dispute Resolution, or the Special 
ADR Rules. 

e) The parties may agree in the settlement agreement that the mediator shall become a sole 
arbitrator for the dispute and shall treat the settlement agreement as an arbitral award 
which shall be subject to enforcement under Republic Act No. 876, otherwise known as the 
Arbitration Law, notwithstanding the provision of Executive Order No. 1008 for mediated 
disputes outside of the Construction Industry Arbitration Commission (“CIAC”). 

 
16. These guiding principles aid in, among others, the implementation of the settlement agreement. A 
settlement agreement is considered a compromise, which in turn is defined in the Civil Code as “a 

                                                           
17

 ADR Act, Section 3(q). 
18

 ADR Act, Section 3 (l) 
19

 ADR Act, Section 3 (m). 
20

 ADR Act, Section 17. 
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contract whereby parties, by making reciprocal concessions, avoid litigation or put an end to one already 
commenced.” Implementation, except in the execution of a judicial compromise, is largely dependent 
on the compliance by the parties.21 With respect to judicial compromise, the process of execution of 
judgment is available. In other cases, if one of the parties refuses to comply with or implement the 
settlement agreement, the other party must resort to appropriate action to enforce it, making a 
separate action before the competent court necessary. The risk of difficulty in implementation is 
addressed to some extent in the ADR Act through the guiding principles.  
 

ii. Early Neutral Evaluation 
 
17. Early Neutral Evaluation means an ADR process in which parties and their lawyers are brought 
together early in a pre-trial phase to present summaries of their cases and receive a non-binding 
assessment by an experienced, neutral person, with expertise in the subject which is the substance of 
the dispute.22 
 

iii. Mini-trial 
 
18. Mini-trial means a structured dispute resolution method in which the merits of a case are argued 
before a panel comprising senior decision makers with or without the presence of a neutral third person 
after which the parties seek a negotiated settlement.23 
 

iv. Arbitration 
 
19. The ADR Act carries specific provisions on commercial arbitration, and distinguishes between 
domestic and international commercial arbitration. Domestic arbitration is governed by Republic Act No. 
876, or the Arbitration Law, while international commercial arbitration is governed by the United 
Nations Commission on International Trade Law Model Law on International Arbitration (“UNCITRAL 
Model Law” or “Model Law”). Under the UNCITRAL Model Law an arbitration is international if: (a) the 
parties to an arbitration agreement have, at the time of the conclusion of that agreement, their places 
of business in different States; or (b) one of the following places is situated outside the State in which 
the parties have their places of business: (i) the place of arbitration if determined in, or pursuant to, the 
arbitration agreement; (ii) any place where a substantial part of the obligations of the commercial 
relationship is to be performed or the place with which the subject-matter of the dispute is most closely 
connected; or (c) the parties have expressly agreed that the subject matter of the arbitration agreement 
relates to more than one country. In either case, parties are given the opportunity to stipulate in the 
contract on the form of arbitration (ad hoc or institutional), the number of arbitrators (single or panel), 
seat of the arbitration, and language of arbitration.  
 
20. The Arbitration Law provides for, among others, the proper subjects of arbitration, who may be 
parties to an arbitration, the commencement and conduct of arbitration proceedings, the qualification 
and appointment of arbitrators, and grounds to set aside, modify, or correct an arbitral award. The ADR 
Act, however, also makes certain provisions of the UNCITRAL Model Law applicable to domestic 
arbitration. 
 

                                                           
21

 Custodio O. Parlade, Alternative Dispute Resolution Act of 2004 Annotated, Central Book Supply Inc. (2004), at 34 to 35. 
22

 ADR Act, Section 3(n). 
23

 ADR Act, Section 3(u). 
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21. The ADR Act provides that international commercial arbitration shall be governed specifically by 
the Model Law on International Commercial Arbitration adopted by the United Nations Commission on 
International Trade Law on 21 June 1985 and recommended for enactment by the General Assembly in 
Resolution No. 40/72 approved on 11 December 1985. The Model Law was amended in 2005, but owing 
to the specific adoption in the ADR Act of the 1985 Model Law, a copy of which was made an integral 
part of the law itself, the amendments do not apply. 24 The ADR Act also addresses issues related to 
confidentiality, appointment, challenge and replacement of arbitrator, and grant of interim relief. Failing 
agreement of the parties, the place of arbitration shall be in Metro Manila and the language shall be 
English. The seat of arbitration in international commercial arbitration is significant.25 Among others, it 
dictates the procedural law of the arbitration. It also affects whether the award in international 
arbitration is considered a foreign award, in which case it may be challenged in the Philippines only on 
limited grounds as provided in the New York Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards, to which the Philippines is a signatory. 
 
22. Disputes arising from construction contracts in the Philippines, whether government or private, 
are governed by Executive Order No. 1008 promulgated in 1985, or the Construction Industry 
Arbitration Law, pursuant to which the Construction Industry Arbitration Commission (CIAC) was 
created. It is CIAC that has original and exclusive jurisdiction over disputes arising from, or connected 
with contracts entered into by parties involved in construction in the Philippines, whether the dispute 
arises before or after the completion of the contract, or after the abandonment or breach thereof.  The 
ADR Act provides that construction disputes which fall within the original and exclusive jurisdiction of 
the CIAC include those between or among parties to, or who are otherwise bound by, an arbitration 
agreement, directly or by reference whether such parties are project owner, contractor, subcontractor, 
fabricator, project manager, design professional, consultant, quantity surveyor, bondsman or issuer of 
an insurance policy in a construction project.26 CIAC continues to have jurisdiction over construction 
disputes even though these may be considered as commercial arbitration as defined in the ADR Act.  
 
23. The Implementing Rules and Regulations ("IRR") of the ADR Act, promulgated by the Department 
of Justice, took effect on 31 December 2009. The ADR Act IRR provides the details of implementation 
pertaining to the various provisions of the ADR Act, including the establishment of the Office of 

                                                           
24

 The view expressed here is that the reference in the ADR Act to the UNCITRAL Model Law is specific to that adopted in 1985. 

The amended UNCITRAL Model Law cannot be construed as impliedly adopted by the ADR Act, considering the language of the 
ADR Act is categorical and incorporates by reference the 1985 UNCITRAL Model stating “[i]nternational commercial arbitration 
shall be governed by the Model Law on International Commercial Arbitration (the "Model Law") adopted by the United Nations 
Commission on International Trade Law on 21 June 1985 (United Nations Document A/40/17) and recommended for 
enactment by the General Assembly in Resolution No. 40/72 approved on 11 December 1985, copy of which is hereto attached 
as Appendix ‘A’” (emphasis supplied). 
25

 The IBA Guidelines state that (i) “[t]he place of arbitration is the juridical home of the arbitration. Close attention must be 

paid to the legal regime of the chosen place of arbitration because this choice has important legal consequences under most 
national arbitration legislations as well as under some arbitration rules. While the place of arbitration does not determine the 
law governing the contract and the merits, it does determine the law (arbitration law or lex arbitri) that governs certain 
procedural aspects of the arbitration, e.g., the powers of arbitrators and the judicial oversight of the arbitral process. Moreover, 
the courts at the place of arbitration can be called upon to provide assistance (e.g., by appointing or replacing arbitrators, by 
ordering provisional and conservatory measures or by assisting with the taking of evidence), and may also interfere with the 
conduct of the arbitration (e.g., by ordering a stay of the arbitral proceedings),” and (ii) “[a]s a general rule, the parties should 
set the place of arbitration in a jurisdiction (i) that is a party to the 1958 Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards (known as the New York Convention), (ii) whose law is supportive of arbitration and permits arbitration 
of the subject matter of the contract, and (iii) whose courts have a track record of issuing unbiased decisions that are 
supportive of the arbitral process.”  
26

 ADR Act, Section 35. 
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Alternative Dispute Resolution ("OADR"). The OADR, an attached agency of the DOJ, is tasked to 
perform the following functions, among others: 
 

a) promote, develop and expand the use of ADR in the public and private sectors; 

b) monitor and evaluate the use of ADR; 

c) establish training programs for ADR providers and practitioners in the public and private 
sectors; and 

d) establish an ADR library or resource center. 

 
24. Under the ADR Act and its IRR, whether in domestic or international commercial arbitration, the 
existence of a valid arbitration clause operates against courts taking jurisdiction to decide the merits of a 
dispute that is within the scope of the arbitration agreement. However, such a clause or the arbitration 
itself cannot prevent a party from invoking the court's supervisory powers over arbitration proceedings 
under the Arbitration Law (domestic commercial arbitration) and ADR Act (international commercial 
arbitration). To properly delineate the role of courts, on 30 October 2009, the Special Rules of Court on 
Alternative Dispute Resolution ("Special ADR Rules") was promulgated by the Supreme Court of the 
Philippines pursuant to the ADR Act and in recognition of the policy to actively promote the use of 
various modes of alternative dispute resolution. Except as otherwise provided under the Special ADR 
Rules, courts are enjoined from exercising judicial review. The Special ADR Rules specifically applies to 
the following: 
 

a) relief on the issues of the existence, validity or enforceability of the arbitration agreement; 

b) referral to arbitration pursuant to an arbitration agreement; 

c) interim measures of protection; 

d) appointment of arbitrator for ad hoc proceedings; 

e) challenge to the appointment of arbitrator for ad hoc proceedings; 

f)    termination of mandate of arbitrator; 

g) assistance in taking evidence; 

h) confirmation, correction or vacation of an award in domestic arbitration proceedings; 

i)    recognition, enforcement and setting aside of an award in international arbitration 
proceedings in the Philippines; 

j)    recognition and enforcement of foreign arbitral award; and 

k) confidentiality and protective orders. 

 
25. The basic process involved in arbitration is presented in Figure 1 below. 
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                                                          Figure 1 – Arbitration Process 
 

26. The Special ADR Rules provide that an agreement to refer a dispute to arbitration shall mean that 
the arbitral award shall be final and binding. Consequently, a party to an arbitration is generally 
precluded from filing an appeal or a petition for certiorari questioning the merits of an arbitral award.27  
 

26.1. Award in domestic arbitration. In domestic arbitration, the petition for confirmation, 
correction/modification or vacation of a domestic arbitral award may be filed with Regional Trial 
Court having jurisdiction over the place in which one of the parties is doing business, where any of 
the parties reside or where arbitration proceedings were conducted.28 An arbitral award shall 
enjoy the presumption that it was made and released in due course of arbitration and is subject to 
confirmation by the court. In resolving the petition or petition in opposition thereto in accordance 
with the Special ADR Rules, the court shall either confirm or vacate the arbitral award. The court 
shall not disturb the arbitral tribunal's determination of facts and/or interpretation of law.29 An 
arbitral award in domestic arbitration may be vacated on the following grounds – 

 
a) the arbitral award was procured through corruption, fraud or other undue means; 

b) there was evident partiality or corruption in the arbitral tribunal or any of its members; 

c) the arbitral tribunal was guilty of misconduct or any form of misbehavior that has materially 
prejudiced the rights of any party such as refusing to postpone a hearing upon sufficient 
cause shown or to hear evidence pertinent and material to the controversy;  

d) one or more of the arbitrators was disqualified to act as such under the law and willfully 
refrained from disclosing such disqualification; or 

e) the arbitral tribunal exceeded its powers, or so imperfectly executed them, such that a 
complete, final and definite award upon the subject matter submitted to them was not 
made. 

                                                           
27

 Special ADR Rules, Rule 19.7. 
28

 Special ADR Rules, Rule 11.3. 
29

 Special ADR Rules, Rule 11.9. 
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The award may also be vacated on any or all of the following grounds: 

 
a) the arbitration agreement did not exist, or is invalid for any ground for the revocation of a 

contract or is otherwise unenforceable; or 

b) a party to arbitration is a minor or a person judicially declared to be incompetent. 

 
26.2. Award in international commercial arbitration. Any party to an international commercial 
arbitration in the Philippines may petition the proper court to recognize and enforce or set aside 
an arbitral award. An award may be set aside if the party making the application furnishes proof 
that: 
 
a) a party to the arbitration agreement was under some incapacity, or the said agreement is not 

valid under the law to which the parties have subjected it or, failing any indication thereof, 
under Philippine law; or  

b) the party making the application to set aside or resist enforcement was not given proper 
notice of the appointment of an arbitrator or of the arbitral proceedings or was otherwise 
unable to present his case; or 

c) the award deals with a dispute not contemplated by or not falling within the terms of the 
submission to arbitration, or contains decisions on matters beyond the scope of the 
submission to arbitration; provided that, if the decisions on matters submitted to arbitration 
can be separated from those not so submitted, only that part of the award which contains 
decisions on matters not submitted to arbitration may be set aside or only that part of the 
award which contains decisions on matters submitted to arbitration may be enforced; or 

d) the composition of the arbitral tribunal or the arbitral procedure was not in accordance with 
the agreement of the parties, unless such agreement was in conflict with a provision of 
Philippine law from which the parties cannot derogate, or, failing such agreement, was not in 
accordance with Philippine law. 

 
An award may also be set aside if the court finds that: 
 
a) the subject-matter of the dispute is not capable of settlement by arbitration under the law of 

the Philippines; or 

b) the recognition or enforcement of the award would be contrary to public policy. 30 

 

                                                           
30

 The inclusion of this ground in the Special ADR Rules may be explained in part on the basis of Supreme Court’s ruling in 

Equitable PCI Banking Corporation v. RCBC Capital Corporation (G.R. No. 182248, 18 December 2008), which states, in part, 
“a[s] a rule, the award of an arbitrator cannot be set aside for mere errors of judgment either as to the law or as to the facts. 
Courts are without power to amend or overrule merely because of disagreement with matters of law or facts determined by 
the arbitrators. They will not review the findings of law and fact contained in an award, and will not undertake to substitute 
their judgment for that of the arbitrators, since any other rule would make an award the commencement, not the end, of 
litigation.” The Supreme Court concluded that judicial review of arbitration is more limited than judicial review of a trial, but 
stressed that “while a court is precluded from overturning an award for errors in determination of factual issues, nevertheless, 
if an examination of the record reveals no support whatever for the arbitrators’ determinations, their award must be vacated. 
In the same manner, an award must be vacated if it was made in ‘manifest disregard of the law.’” To justify the vacation of an 
arbitral award on account of manifest disregard of the law, the arbiter’s findings must clearly and unequivocally violate an 
established legal precedent.  
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Recourse to a court against an arbitral award shall be made only through a petition to set aside 
the arbitral award and on grounds prescribed by the law that governs international commercial 
arbitration. Any other recourse from the arbitral award, such as by appeal or petition for review 
or petition for certiorari or otherwise, shall be dismissed by the court. 
 
26.3.  Foreign arbitral award. The recognition and enforcement of foreign arbitral awards, comes 
within the jurisdiction of the regional trial court and is governed by the Special ADR Rules. In case 
of foreign arbitral award, the court shall have no power to set aside the award,31 and it has limited 
grounds upon which to deny recognition and enforcement. The New York Convention provides 
that “[e]ach Contracting State shall recognize arbitral awards as binding and enforce them in 
accordance with the rules of procedure of the territory where the award is relied upon…There 
shall not be imposed substantially more onerous conditions or higher fees or charges on the 
recognition and enforcement of arbitral awards to which this Convention applies than are 
imposed on the recognition or enforcement of domestic arbitral awards.” The ADR Act allows for 
such enforcement.32 
 
A Philippine court shall not set aside a foreign arbitral award but may refuse it recognition and 
enforcement on any or all of the following grounds: 
 
a) The party making the application to refuse recognition and enforcement of the award 

furnishes proof that: 
i. a party to the arbitration agreement was under some incapacity; or the said agreement is 

not valid under the law to which the parties have subjected it or, failing any indication 
thereof, under the law of the country where the award was made; or 

ii. the party making the application was not given proper notice of the appointment of an 
arbitrator or of the arbitral proceedings or was otherwise unable to present his case; or 

iii. the award deals with a dispute not contemplated by or not falling within the terms of the 
submission to arbitration, or contains decisions on matters beyond the scope of the 
submission to arbitration; provided that, if the decisions on matters submitted to 
arbitration can be separated from those not so submitted, only that part of the award 
which contains decisions on matters not submitted to arbitration may be set aside; or 

iv. the composition of the arbitral tribunal or the arbitral procedure was not in accordance 
with the agreement of the parties or, failing such agreement, was not in accordance with 
the law of the country where arbitration took place; or 

v. the award has not yet become binding on the parties or has been set aside or suspended 
by a court of the country in which that award was made; or  

 
b) The court finds that: 

i. the subject-matter of the dispute is not capable of settlement or resolution by arbitration 
under Philippine law; or 

ii. the recognition or enforcement of the award would be contrary to public policy.33 

                                                           
31

 Special ADR Rules, Rule 19.11. 
32

 See for example ADR Act Section 47. 
33

 In Mijares vs. Ranada (GR No. 139325, 12 April 2005), the Supreme Court elaborated on the applicability of the public policy 
defense with regard to foreign judgments stating that “the viability of the public policy defense against the enforcement of a 
foreign judgment has been recognized in this jurisdiction. This defense allows for the application of local standards in reviewing 
the foreign judgment, especially when such judgment creates only a presumptive right, as it does in cases wherein the 
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26.4. An appeal to the Court of Appeals through a petition for review is allowed from final orders 
of the Regional Trial Court – 

 
a) granting or denying an interim measure of protection; denying a petition for appointment of 

an arbitrator;  

b) denying a petition for assistance in taking evidence; enjoining or refusing to enjoin a person 
from divulging confidential information;  

c) confirming, vacating or correcting/modifying a domestic arbitral award; setting aside an 
international commercial arbitration award;  

d) dismissing the petition to set aside an international commercial arbitration award even if the 
court does not decide to recognize or enforce such award;  

e) recognizing and/or enforcing an international commercial arbitration award;  

f)      dismissing a petition to enforce an international commercial arbitration award;  

g) recognizing and/or enforcing a foreign arbitral award;  

h) refusing recognition and/or enforcement of a foreign arbitral award;  

i)      granting or dismissing a petition to enforce a deposited mediated settlement agreement; and 

j)      reversing the ruling of the arbitral tribunal upholding its jurisdiction.  

 
26.5. If the decision of the Regional Trial Court refusing to recognize and/or enforce, vacating 
and/or setting aside an arbitral award is premised on a finding of fact, the Court of Appeals may 
inquire only into such fact to determine the existence or non-existence of the specific ground 
under the arbitration laws of the Philippines relied upon by the Regional Trial Court to refuse to 
recognize and/or enforce, vacate and/or set aside an award. Any such inquiry into a question of 
fact shall not be resorted to for the purpose of substituting the court's judgment for that of the 
arbitral tribunal as regards the latter's ruling on the merits of the controversy.34 
 
26.6. A review by the Supreme Court is not a matter of right, but of sound judicial discretion, 
which will be granted only for serious and compelling reasons resulting in grave prejudice to the 
aggrieved party. The following, while neither controlling nor fully measuring the court's discretion, 
indicate the serious, compelling and necessarily restrictive nature of the grounds that will warrant 
the exercise of the Supreme Court's discretionary powers, when the Court of Appeals: 
 
a) failed to apply the applicable standard or test for judicial review prescribed in the Special 

ADR Rules in arriving at its decision resulting in substantial prejudice to the aggrieved party; 

b) erred in upholding a final order or decision despite the lack of jurisdiction of the court that 
rendered such final order or decision; 

c) failed to apply any provision, principle, policy or rule contained in the Special ADR Rules 
resulting in substantial prejudice to the aggrieved party; and  

                                                                                                                                                                                           
judgment is against a person. The defense is also recognized within the international sphere, as many civil law nations adhere 
to a broad public policy exception which may result in a denial of recognition when the foreign court, in the light of the choice-
of-law rules of the recognizing court, applied the wrong law to the case.

 
The public policy defense can safeguard against 

possible abuses to the easy resort to offshore litigation if it can be demonstrated that the original claim is noxious to our 
constitutional values.” 
34

 Special ADR Rules, Rule 19.27. 
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d) committed an error so egregious and harmful to a party as to amount to an undeniable 
excess of jurisdiction.35 

V.   Current Situation and Issues 

27. There is no provision in the BOT Law that specifically deals with dispute resolution. The reference 
to disputes and their resolution appears only in abbreviated form in the Revised BOT Law IRR, which 
states, in Section 12.2, that “[t]he venue for the resolution of disputes, arbitration or litigation shall be 
as mutually agreed upon by the parties to the contract. In default thereof, the venue shall be in the 
Philippines.” In referring to venue, which is defined in the Philippines Rules of Court, the provision 
expresses no preference for a particular mode, whether judicial or through alternative modes of dispute 
resolution, essentially leaving the contracting parties to negotiate, agree and stipulate on this matter. 
Indeed, while Section 4.4. of the Revised BOT Law IRR makes it mandatory for “grounds for and effects 
of contract termination including modes for settling disputes” to be part of the draft contract’s terms 
and conditions, the determination of the dispute resolution mechanism is left to the parties. On 4 July 
2012, Executive Order No. 78 was promulgated to support the dispute resolution framework for PPP, 
towards the end of enhancing the investment climate. It mandates the inclusion of provisions on ADR in 
all contracts involving PPP projects at the option and upon agreement of the parties to said contracts. 
Consistent with party autonomy recognized in the ADR Act, Executive Order No. 78 provides that use of 
either domestic or international ADR mechanisms are highly encouraged, giving the parties complete 
freedom to choose which venue and forum shall govern their disputes, as well as the rules or 
procedures to be followed in resolving the same. The NEDA is tasked to issue the implementing rules 
and regulations, in consultation with appropriate agencies, while the DOJ, through the OADR, and NEDA, 
through the PPPC, are instructed to carry out an information campaign on the different ADR 
mechanisms to all national and local government agencies/entities, the private sector and the general 
public. 
 
28. The controversies which may arise in relation to PPPs fall under the following categories: (a) 
disputes arising during the tender stage, (b) disputes arising under the agreements between the 
Government Contracting Party and the Private Proponent, primarily under the project agreement, (c) 
disputes arising in relation to contracts between the Private Proponent and related parties (such as the 
Contractor or Facility Operator), and (d) disputes arising between the Private Proponent and other 
parties (such as members of the consuming public). This policy brief provides a broad discussion of these 
disputes, and covers in greater detail the second type of dispute, specifically with regard to those arising 
from or in relation to the project agreement.  
 

28.1.  Disputes arising during the tender stage include those related to the bidding documents 
and bidding process. Disputes arising between the private proponent and related parties, such as 
the contractor or facility operator, arise under separate contracts and, particularly as between the 
private proponent and contractor are likely to come under construction disputes. An example is 
the dispute between PIATCO and Takenaka Corporation and Asahikosan Corporation. The 
Philippine Court of Appeals, in a decision rendered on 13 March 2012 in “Takenaka Corporation 
and Asahikosan Corporation vs. Philippine International Air Terminals Company, Inc.,”36 ruled 
against PIATCO and maintained that a foreign judgment obtained by the contractor may be 
enforced in the Philippines. Earlier Takenaka Corporation and Asahikosan Corporation obtained 

                                                           
35

 Special ADR Rules, Rule 19.36. 
36

 C.A. - G.R. CV 96502, 13 March 2012. 
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favorable orders from London’s High Court of Justice, which directed PIATCO to pay the Japanese 
claimants more than US$83 million for the construction of the NAIA IPT III. The last type of dispute 
has been observed to involve issues affecting stakeholders (from employees to consumers), and 
may, as in the case of NAIA IPT III, be predicated on the constitutionality of the project and project 
agreement. From publicly accessible materials used as reference in preparing this brief, the 
disputes under categories (a) (c) and (d) have been adjudicated in courts and quasi-judicial bodies 
(regulatory agencies). 

 
29. Judicial recourse in PPPs is not precluded by law. Even though a PPP project contract may 
stipulate that disputes should be referred to binding arbitration, quite a few cases37, particularly those 
that involve violation of the tender process and bidding rules, a contravention of the Constitution or the 
laws, and those involving contracts that are grossly disadvantageous38 to the government, have reached 

                                                           
37 See Tatad v. Garcia, G.R. No. 114222, 6 April 1995; National Power Corporation v. Province of Quezon, et al, G.R. No. 171586, 

25 January 2010; Metro Manila Development Authority v. Jancom Environmental Corporation, G.R. No. 147765, 30 January 
2002; and Greater Metropolitan Manila Solid Waste Management v. Jancom Environmental Corporation, G.R. No. 163663, 20 
June 2006. Related cases involving infrastructure development include Francisco and Hizon v. Toll Regulatory Board, G.R. No. 
166910, 19 October 2010; Information Technology Foundation of the Phil. v. Comelec, et al, G.R. No. 159139, 13 January 2004; 
Chavez v. Phil. Estates Authority, G.R. No. 133250, 6 May 2003; Department of Foreign Affairs v. Falcon, G.R. No. 176657, 1 
September 2010. 
38

 The term “manifestly and grossly disadvantageous to government” appears in Republic Act No. 3019, Section 3 (g). Under 
that provision, a public officer who enters into a contract or transaction in behalf of government, which is shown to be 
manifestly and grossly disadvantageous to government may be held criminally liable. Possible prosecution under this law also 
known as the Anti-Graft and Corrupt Practices Act weighs heavily on public officers involved in government transactions and 
contracts. It may affect their ability to negotiate, review and conclude contracts.  Decided cases provide some guidance on 
what may be considered as contracts or transactions manifestly and grossly disadvantageous. While a number pertain to 
prosecutions under the Anti-Graft and Corrupt Practices Act, a prominent case on the subject is La Bugal-B’laan Tribal 
Association, Inc. v. Ramos (G.R. 127883, 1 December 2004) involving financial technical assistance agreement executed by the 
government with Western Mining Corporation Philippines. The FTAA in question contained a stipulation in which the State 
effectively gave away its share of the net mining revenues. That particular provision was declared to give effect to an unjust 
enrichment at the expense of the government. The share of the mining corporation was automatically increased, without any 
corresponding payment to the government.  

  
In cases involving the Anti-Graft and Corrupt Practices, the term “gross,” while considered comparative in nature, means 
glaring, reprehensible, culpable, flagrant, shocking, or flagrant, shameful, or such conduct as is not to be excused.  The term 
“manifest” means evident to the senses, open, obvious, notorious, or unmistakable.  
 
Neither the lack of public bidding nor the giving of unwarranted benefit, preference or advantage would standing alone be 
sufficient to establish criminal liability under Section 3(g) of the Anti-Graft and Corrupt Practices Act. However, this does not 
mean that the conduct of public bidding would be enough to shield a transaction from being characterized as manifestly or 
grossly disadvantageous to government. Specific instances when transactions have been found to be manifestly and grossly 
disadvantageous to government include: (i) overpriced procurement, (ii) attended by undue injury to government, as when the 
GSIS, in a lease purchase agreement, imposed an additional burden on itself in additional fees requiring further appropriations 
at the risk losing property that government was using, (iv) resulting in substantial loss to government, (v) very low selling price, 
no attempt to obtain a better price in a formal auction, supporting bids were dated ten months prior to the date of sale without 
any indication of the particulars of the item or bidding, and those bids were submitted by individuals considered to be close to 
the individuals responsible for procurement, and (vi) scandalously exorbitant attorney’s fees which is patently disadvantageous 
to the government. 

 
To safeguard the integrity of contract negotiation, review and execution against constraints imposed by avoidance of 
prosecution, particularly unfounded one, under Section 3 (g) of the Anti-Graft and Corrupt Practices Act, required contract 
clauses may be identified by law, system of contract review put in place, model contracts and clauses, with accompanying 
negotiation points and principles may be prepared and disseminated. One other solution is to exempt public officers from 
liability in the context of the BOT Law and PPP contracts (see Senate Bill No. 3090). This is not favored, however. It is worth 
noting that the UNCITRAL Legislative Guide cautions against rigid or excessively detailed legislative provisions dealing with 
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the Supreme Court for resolution. It is also important to note that some of these cases were initiated by 
a non-party to the contract (such as legislators and employees, see Table 1 below). The presence of a 
dispute resolution clause cannot preclude cases of this kind being brought before the regular courts. 

 
TABLE 1 

Project Case 
 

Venue and Type of Dispute Resolution Process 
 

EDSA LRT III 
(BLT 
Agreement) 

Tatad v. Garcia, G.R. 
No. 114222,  
6 April 1995 

Legislators brought suit in the Supreme Court to 
challenge the validity of agreement between the 
Department of Transportation and Communication and 
EDSA LRT Corporation, Ltd., a foreign corporation. The 
Supreme Court upheld the validity of the agreement.  
   

Solid Waste 
Management 
Contract (San 
Mateo and 
Carmona 
Projects) 
(BOT Contract) 

Metro Manila 
Development 
Authority v. Jancom 
Environmental 
Corporation, G.R. No. 
147465, 30 January 
2002 
 

Jancom Environmental Corporation filed a petition for 
certiorari in the Regional Trial Court contesting the 
resolution of the Greater Metropolitan Manila Solid 
Waste Management Committee disregarding the BOT 
Contract with Jancom and the acts of MMDA in calling for 
a new tender.  
 

Ninoy Aquino 
International 
Passenger 
Terminal III 
Detailed 
Engineering, 
Design, 
Construction, 
Operation and 
Maintenance  
(Unsolicited 
BOT) 

Agan v. Philippine 
International Airport 
Terminals, Co., G.R. 
No. 155001, 5 May 
2003 and 21 January 
2004 

Petition for prohibition in the Supreme Court was filed by 
workers of the international airline service providers 
(MIASCOR, DNATA, etc.), and later they were joined by 
service providers, with legislators separately filing 
petitions, to challenge the validity of the 1997 Concession 
Agreement, Amended and Restated Concession 
Agreement. The various agreements were declared void 
by the Supreme Court. 

 
30. A controversy arising from the project agreement may therefore come validly under the 
jurisdiction of the courts. To avoid delay, legislation (Republic Act No. 8975) was put in place to ensure 
that the release of injunctive orders are curtailed, leaving only the Supreme Court with the authority to 
issue injunctive relief with regard to national projects under the BOT Law. Notwithstanding the 
categorical language of the Republic Act No. 8975, the Supreme Court has had to emphasize that a 
preliminary injunction issued by any court, other than the Supreme Court, for the purpose of restraining 
the bidding or awarding of a national government project, is generally void.39  This means, that while the 
proper trial court can adjudicate the merits of the case, only the Supreme Court is, as a rule, authorized 
to grant injunctive relief. Trial courts may issue injunctive orders only under very limited circumstances. 

                                                                                                                                                                                           
contractual aspects of the implementation of privately financed infrastructure projects, as these may not be adequate in view 
of the long-term nature of the projects. 
39

 G.V. Diversified International Inc. v. Court of Appeals, G.R. 159245, 31 August 2006. 
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In a Resolution dated 29 June 2005 in the case of J.V. Lagon Construction Corporation v. Pangarungan,40 
involving procurement under Republic Act No. 9184, the Supreme Court had occasion to say that the 
trial may issue injunctive relief when the matter of issuing a temporary restraining order, preliminary 
injunction or preliminary mandatory injunction is of “extreme urgency involving a constitutional issue” 
(deprivation of J.V. Lagon’s constitutional right to due process and equal protection of the law, as it was 
not allowed by the public respondents to respond to the accusation of slippage against it in connection 
with its two (2) ongoing projects).  
 
31. For the first time, in 2009, the Supreme Court was confronted with the question of whether a 
government information and communication technology project was covered by Republic Act No. 
8975.41 The Court ruled that the term “national government projects” means (i) national government 
infrastructure projects, engineering works and service contracts, (ii) all projects covered by the Build-
Operate-and-Transfer (BOT) Law, and (iii) other related and necessary activities, such as site acquisition, 
supply and/or installation of equipment and materials, implementation, construction, completion, 
operation, maintenance, improvement repair and rehabilitation. Accordingly, under the BOT Law, the 
entire information technology project, including the civil works component and the technological aspect 
thereof, is considered an infrastructure or development project and treated similarly as traditional 
infrastructure projects and, as such, covered by the prohibition against injunctive orders under Republic 
Act No. 8975. 
 
32. Alternative modes of dispute resolution are available pursuant to the ADR Act passed with the 
declared policy to actively promote party autonomy in the resolution of disputes or the freedom of the 
party to make their own arrangements to resolve their disputes. For PPPs, Executive Order No. 78 
expresses the mandate to include ADR in PPP contracts. The non-exhaustive list of alternative modes of 
dispute resolution under the ADR Act includes mediation, arbitration, mediation-arbitration, early 
neutral evaluation, and mini-trial. A broad survey of publicly accessible materials on PPPs undertaken 
under the BOT Law indicates that certain contracts (such as that in the NAIA IPT III Project and the MRT 
3 Project) contain an arbitration clause and resort to that dispute resolution mode. The NAIA IPT III 
project agreement contained an arbitration clause specifying institutional arbitration before the 
International Court of Arbitration of the International Chamber of Commerce ("ICC").  
 
33. Whether both parties to arbitration are domestic entities or one is foreign, a foreign arbitration 
institution may administer the arbitration proceedings. This is not true for construction disputes 
submitted to arbitration. The revised Rules of Procedure Governing Construction Arbitration provides 
that where parties in a construction contract in the Philippines agree to submit their disputes to 
arbitration, the arbitration shall be administered by the CIAC, without reference to any foreign 
arbitration institution that may be specified in the arbitration agreement. In LM Power v. Capitol 
Industrial Construction,42 the Supreme Court held that in order for the CIAC to obtain jurisdiction over a 
construction dispute, the parties merely have to agree to submit the construction dispute to arbitration. 
This means that even if the parties agree to arbitration administered by specific institution and under 
rules other than those promulgated by CIAC, CIAC may still obtain jurisdiction over the dispute.43  

                                                           
40

 G.R. No. 167840, 29 June 2005. 
41

 Department of Foreign Affairs v. Falcon, G.R. No. 176657, 1 September 2010.  
42

 GR No. 141833, 26 March 2003.  
43

 The Supreme Court in LM Power v. Capitol Industrial Construction, interpreting the new rules of the CIAC (formalized in CIAC 

Resolution Nos. 2-91 and 3-93) said that recourse to the CIAC may be availed of whenever a contract contains a clause for the 
submission of a future controversy to arbitration. 
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34. Disputes arising during the operation stage may be submitted for resolution by local courts of 
competent jurisdiction, or to other modes of dispute resolution. In some instances the contract may 
provide for an escalated procedure or multi-tier dispute resolution process beginning with referral to an 
independent expert or neutral, or to a dispute resolution body appointed by the parties under the 
contract, and only subsequently referral to courts or to arbitration. It should be emphasized that even if 
parties stipulate that arbitration award shall be final and binding, the supervisory powers of the courts 
(as spelled out in the ADR Act, ADR Act IRR and Special ADR Rules) continue to apply. This has made 
arbitration in the Philippines unattractive in the past, but has since been addressed by the promulgation 
of the ADR Act IRR and the Special ADR Rules, which serve as both guide and limitation on permissible 
court intervention in arbitration proceedings.  
 
35. Where a foreign entity is involved in the project as an investor in the locally organized company, 
the pertinent bilateral investment treaty (“BIT”) may apply. BITs typically carry a provision referring 
disputes to arbitration before the International Center for Settlement of Investment Disputes of the 
World Bank (“ICSID”). In 1965, ICSID was established under the auspices of the World Bank through the 
Convention on the Settlement of Investment Disputes Between States and Nationals of Other States 
(“ICSID Convention”). The ICSID system includes rules for both conciliation and arbitration, as well as its 
own enforcement mechanism. ICSID jurisdiction is dependent upon written consent, which cannot be 
withdrawn once granted. Consent by the State is usually given in either an investment or arbitration 
agreement or in an ICSID clause in a contract, but it could also be provided in the State's investment law 
or in a bilateral investment treaty. 
 
36. This was the case in the development and construction of the NAIA IPT III. The request for 
arbitration by Fraport AG Frankfurt Airport Services Worldwide, member of the proposed Paircargo 
consortium and later investor in the project company Philippine International Air Terminals Co., Inc. 
(“PIATCO”), was brought to the ICSID on the basis of arbitration provisions contained in the “Agreement 
between the Federal Republic of Germany and the Republic of the Philippines on the Promotion and 
Reciprocal Protection of Investments."  
 

36.1.  The claim was dismissed by the Arbitral Tribunal for lack of jurisdiction ratione materiae, 
after determining that Fraport circumvented the Philippines Anti-Dummy Law by means of secret 
shareholder agreements depriving it of its claim to have made an investment “in accordance with 
law.’’44 The Fraport Award was annulled by Decision on Annulment dated 23 December 2010 on 
procedural grounds, and subsequently, Fraport registered its claim anew at the ICSID on 27 April 

                                                                                                                                                                                           
The specific provision in the CIAC rules that was the subject of the case states that “[a]n arbitration clause in a construction 
contract or a submission to arbitration of a construction dispute shall be deemed an agreement to submit an existing or future 
controversy to CIAC jurisdiction, notwithstanding the reference to a different arbitration institution or arbitral body in such 
contract or submission. When a contract contains a clause for the submission of a future controversy to arbitration, it is not 
necessary for the parties to enter into a submission agreement before the claimant may invoke the jurisdiction of CIAC.”  
 
The Supreme Court ruled that “[u]nder the present Rules of Procedure, for a particular construction contract to fall within the 
jurisdiction of the CIAC, it is merely required that the parties agree to submit the same to voluntary arbitration. Unlike in the 
original version of Section 1 [of the CIAC Rules], as applied in the Tesco case, the law as it now stands does not provide that the 
parties should agree to submit to disputes arising from their agreement specifically to the CIAC for the latter to acquire 
jurisdiction over the same. Rather, it is plain and clear that as long as the parties agree to submit to voluntary arbitration, 
regardless of what forum they may choose, their agreement will fall within the jurisdiction of the CIAC, such that, even if they 
specifically choose another forum, the parties will not be precluded from electing to submit their dispute before the CIAC 
because this right has been vested upon each part by law, i.e. E.O. No. 1008.” 
44

 Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines, ICSID Case No. ARB/03/25, Award of 16 
August 2007. 
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2011, for which the tribunal was constituted in February 2012. The Government of the Republic of 
the Philippines is represented by the Office of the Solicitor General, former Associate Justice 
Florentino Feliciano and foreign counsel, White & Case LLP (Washington, D.C., U.S.A.). 

 
36.2.  PIATCO, pursuant to the arbitration clause in the Amended and Restated Concession 
Agreement, filed its own claim against the Philippine government in 2003 before the ICC seeking 
to enforce its concession agreement and seeking damages, resulting in a favorable award for the 
Philippine government. The Singapore High Court, which was asked to set aside the tribunal’s 
award also ruled in favor of the Philippine government in 2011.45 

 
37. It is useful to note that, as a rule, arbitration agreements (or the commitment to arbitrate 
founded on contract) bind only the parties to the contract. The multiple disputes that arose in the NAIA 
IPT III could not have been prevented by a contractual arbitration clause. It must be noted there that the 
original proponent filed a civil suit in the Regional Trial Court and the Supreme Court decision in which 
the relevant contracts were set aside was rendered upon a petition first filed by employees. Neither the 
original proponent nor these employees are bound by the arbitration clause.  
 

VI.  Guidance derived from international experience or practice 

38. The UNCITRAL Legislative Guide suggests that investors, contractors and lenders are likely to look 
for means of receiving fair and efficient treatment of disputes, regardless of the mode. Further it advises 
that the adherence to the following basic principles may serve to provide a hospitable climate 
particularly for foreign investors: 
 

a) guaranteed access to the courts under substantially the same conditions as those extended 
to domestic parties; 

b) flexibility to admit foreign law as the law applicable to the project agreement; 

c) enforceability of foreign judgments; and 

d) removal of unnecessary restrictions to access non-judicial dispute settlement mechanisms. 

 
39. It has been observed that PPPs require a carefully drafted project agreement, which may form 
part only of what the UNCITRAL Legislative Guide refers to as "network of interrelated contracts," which 
together regulate a variety of legal and contractual relationships. For this reason, a single method of 
dispute settlement may not necessarily be adequate. Different methods may be called for depending on 
the type of disputes as well as parties involved. Construction disputes and contract clauses offer some 
guidance on the usefulness of modes other than arbitration, including the appointment of independent 
experts, employer's representatives,46 and dispute resolution boards. (See detail in Box 1 later under the 
discussion on recommendations.) 
 
40. There is indication of the growing importance of dispute avoidance. The UNCITRAL Legislative 
Guide states, for example, that - 
 

                                                           
45

 See various reports http://www.abs-cbnnews.com/business/11/16/11/singapore-court-rules-favor-ph-govt-naia-3-solgen; 

http://businessmirror.com.ph/home/top-news/22515-piatco-withdraws-charges-full-naia-operations-in-sight. 
46

 International Federation of Consulting Engineers or the Federacion International des Ingenieurs-Conseils Contracts. 

http://www.abs-cbnnews.com/business/11/16/11/singapore-court-rules-favor-ph-govt-naia-3-solgen
http://businessmirror.com.ph/home/top-news/22515-piatco-withdraws-charges-full-naia-operations-in-sight
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Disputes that arise under the project agreement often involve problems that do not 
frequently arise in connection with other types of contracts. This is due to the 
complexity of infrastructure projects and the fact that they are to be performed over a 
long period of time, with a number of enterprises participating in the construction and 
in the operational phases, also, these projects usually involve government agencies and 
high level of public interest. These circumstances place emphasis on the need to have 
mechanisms in place that avoid as much as possible the escalation of disagreements 
between the parties and preserve their business relationship; that prevent the 
disruption of the construction works or the provision of the services; and that are 
tailored to the particular characteristics of the disputes that may arise.47  

 
41. The issues that most frequently give rise to disputes during the life of the project agreement are 
those related to possible breaches of the agreement during the construction phase, the operation of the 
infrastructure facility or in connection with the expiry or termination of the project agreement. The 
UNCITRAL Legislative Guide suggests inclusion of mechanisms to prevent, as much as possible, disputes 
from arising so as to preserve the business relationship of the parties and allow for the choice of 
competent experts to assist in the resolution of disputes. 
 
42. The experience in international dispute resolution is distilled in guidelines and checklists that have 
been developed, specifically for arbitration, setting out generally, the necessity of negotiating dispute 
resolution mechanisms and crafting the appropriate arbitration clause. A study conducted in 2006 
indicates the preference for arbitration in cross-border disputes – 
 

…survey undertaken by Queen Mary [and Westfield] University Law School in London and 
first published in 2006 concluded that, for the resolution of cross-border disputes, ‘73% of 
respondents prefer to use international arbitration, either alone (29%) or in combination 
with Alternative Dispute Resolution (ADR) mechanisms in a multi-tiered dispute resolution 
process (44%)’, and that ‘the top reasons for choosing international arbitration are 
flexibility of procedure, the enforceability of awards, the privacy afforded by the process 
and the ability of parties to select the arbitrators.’48 

 
43. The International Chamber of Commerce also noted an increase in the number of international 
arbitrations conducted under its auspices. 
 
44. A useful reference for ADR, in general, and arbitration in particular is the checklist developed 
under the auspices of the World Bank, which provides the following guidance once a decision is reached 
to include arbitration in a contract - 
 

a) [Parties should consider] whether to include a formal interim procedure, e.g., 
negotiation/ mediation, and whether some or all disputes should be submitted to an 
independent expert, whose decision is binding, unless disputed by a party, and to 
what extent such a contractual decision will be enforced by local courts, or do they 
need to be formalized by an arbitrator; 

b) [Parties should determine] whether domestic or international arbitration is 
appropriate.  If domestic arbitration is being considered, the parties should consult 

                                                           
47

 UNCITRAL Legislative Guide, p. 174. 
48

 At http://www.iccwbo.org/products-and-services/arbitration-and-adr/arbitration/, last accessed 17 August 2012. 

http://www.iccwbo.org/products-and-services/arbitration-and-adr/arbitration/
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local counsel – asking similar questions to those for the court system.  It will also be 
important to understand whether an arbitral award in the local country can be 
overturned by the courts; 

c) If an international arbitration is chosen, whether institutional or ad hoc arbitration is 
appropriate. An agreement specifying institutional arbitration will incorporate the 
rules of one of the recognized arbitral institutions and will be conducted under the 
aegis of that arbitral institution to assist the parties with appointment of arbitrators, 
their removal and other administrative tasks (excluding UNCITRAL which has no 
administrative body and therefore some other institution can be named for these 
purposes).  For an ad hoc arbitration, the arbitration agreement may specify its own 
rules, or adopt the arbitration rules of a trade or industry association or, for 
international arbitrations, the UNCITRAL rules…. 

d) The “seat” or formal place of arbitration (this may end up being a hot topic).  The 
potential cost of holding the arbitration in a third party country (and having to fly 
parties and witnesses there), such as Singapore or London, will need to be 
outweighed against the risk of non-objective decisions and/or lack of competent 
arbitrators to chose from (this can be overcome to some extent by specifying that 
arbitrators are not from either party’s country). The seat of arbitration can also be 
key to accessing enforcement of awards under one of the international treaties such 
as the UN Convention on the Recognition Enforcement of Foreign Arbitral Awards 
1958 (the “New York Convention”) …. 

e) Advice should be sought as to whether a foreign arbitral award will be recognized in a 
country where a party is seeking to enforce the award.  If the Country is a signatory 
to the New York Convention, or where there is a reciprocal enforcement of 
judgments treaty, then this should be the case.  A waiver of appeal of decisions of the 
tribunal should be drafted in consultation with local lawyers….49 

 
45. This World Bank checklist also states that parties should take care in assuming that arbitration is 
the best option for all disputes. 

VII.  Recommendations 

46. The broad review of publicly accessible materials on Philippine PPPs under the BOT Law, 
particularly cases decided by the Supreme Court indicates that disputes involve violation of the tender 
process and bidding rules, a contravention of the Constitution or the laws, and contracts that are grossly 
disadvantageous to the government. These materials disclose: (a) necessity of examining completed 
projects and concluded project agreements to determine how to provide for dispute avoidance, 
management and resolution, and note disputes which arose and their resolution (which were not 
recorded or reported) and (b) usefulness of determining the capacity of a government contracting party 
to commit to dispute avoidance and management mechanisms, as well as dispute resolution modes, in 
terms of, for example, representation and costs, including the necessity of building capacity of resolving 
PPP related disputes that come under judicial processes. 
 

A. Policy and legislative context 
 

                                                           
49

 PPFIAF Checklist, pp. 3-4. 
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47. There is no prescription for a legislated or regulated dispute resolution regime for PPPs. The BOT 
Law (and its Revised IRR) is not restrictive as to the choice of dispute resolution process, and taken with 
the adherence to the policy of party autonomy in the ADR Act, the conditions for efficient contractual 
approach to dispute resolution in PPPs are in place. Executive Order No. 78, mandating the inclusion of 
provisions on the use of alternative dispute resolution mechanisms in all contracts involving PPP 
projects, build-operate-transfer projects, joint venture agreements between the government and 
private entities and those entered into by local government units, contributes to enhancing the 
environment for ADR, by encouraging use of ADR in PPPs.  
 
48. With the basic policy on ADR in PPPs articulated in Executive Order No. 78, in promotion of ADR 
and the availability of domestic and foreign ADR mechanisms, as well as the range of options available in 
designing ADR approaches for PPPs, NEDA, as the implementing agency, can consider three approaches 
in crafting implementing rules or guidelines. One option involves setting out comprehensive information 
on the different ADR mechanisms for use as reference by the Government Contracting Party in drafting 
the appropriate dispute resolution clause. Another option involves preparing drafting guidelines, 
including model clauses, for each ADR mechanism or combination thereof that may be incorporated in 
PPP project agreements. Reference documents include the International Centre for Dispute Resolution 
Guide to Drafting International Dispute Resolution Clauses (provided here as Appendix 2) and the 
International Bar Association Guidelines for Drafting International Arbitration Clauses (provided here as 
Appendix 3). In certain instances or for specific types of contracts, the guidelines may come in the form 
of a simpler sample checklist (see Sample Checklist in Drafting Arbitration Clauses, with Model Clauses) 
provided as Appendix 4. 
 

48.1. The third option involves the establishment of an institutional framework for specific ADR 
mechanisms identified as appropriate, whether singly or taken in combination with other modes, 
for PPPs. For example, if as a result of a thorough review, it is determined that arbitration, 
whether alone or as part of a contractual multi-tier dispute resolution process (from negotiation, 
mediation, to arbitration), remains a primary ADR mechanism in PPP, NEDA should consider 
establishing arbitration rules for PPP to be administered by a competent agency or in 
collaboration with a duly accredited ADR service provider. Some useful references in terms of 
design of an ADR specific system are: (i) the adoption by the Intellectual Property Office of the 
Philippines of ADR in resolution of intellectual property disputes, with mandatory mediation and 
referral to arbitration in partnership with the Philippine Dispute Resolution Center, Inc.50 and (ii) 
the specific dispute resolution mechanisms adopted by the Wholesale Electricity Spot Market 
(“WESM”). In this regard, the Department of Justice issued Department Circular No. 049 (s. 2012) 
adopting accreditation guidelines for alternative dispute resolution provider organizations and 
training standards for alternative dispute resolution practitioners. Department Circular No. 049 
makes accreditation necessary for ADR practitioners offering ADR services to government 
agencies or in partnership with said agencies. Government agencies shall only partner with or 
engage the services of the OADR-accredited ADR practitioners. The Guidelines apply to ADR 
programs managed, overseen or administered by public ADR provider organizations, referring to 
those government agencies which offer ADR training programs or dispute resolution services 

                                                           
50

  At http://ipophil.gov.ph/viewwhatsnew.php?id=244, last visited 10 October 2012 - “The Philippines so far, is the only 

country in Southeast Asia that has quasi-judicial function and ADR in relation to IP cases.  The ADR is administered or managed 
by the IPOPHL’s Bureau of Legal Affairs. The Bureau’s ADR Services has an administrative staff, and for mediation has a pool of 
sixteen (16) mediators belonging to various disciplines including law and engineering, among others. The arbitration services on 
the other hand, are offered through the IPOPHL’s partnership with the Philippine Dispute Resolution Center, Inc. (PDRCI).” 

http://ipophil.gov.ph/viewwhatsnew.php?id=244
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within that agency, to the general public, to other government agencies, or in partnership with 
said agencies. 

 
B. Knowledge of mechanisms and contractual approaches 

 
49. It is important to remember that the complexity of PPPs and project agreements make it difficult 
to establish a one-size-fits-all approach in formulating the appropriate dispute resolution mechanism, or 
combination thereof, for infrastructure and development project agreements. Considering the 
amenability of the legislative context to the application of a range of dispute resolution mechanisms, 
there is flexibility in the legal and regulatory framework for the contracting parties to resort to judicial 
process or to design contract specific processes to avoid, manage and resolve disputes.  
 
50. This renders (i) familiarity with the various modes indispensable, coupled with (ii) thorough 
knowledge of the particular project for which dispute resolution processes are being designed. The 
latter requires careful consideration of risks and their even allocation, with a view towards determining 
which risks dispose the transaction to dispute, allowing the parties to decide on the proper response as 
early as contract negotiation and drafting.51 A useful reference that is available early in the project cycle 
is the duly accomplished NEDA risk identification matrix. Information provided in the matrix can be used 
in the categorization of risk and determination of risk mitigation, as well as risk management, measures 
to avoid disputes from arising.  
 

50.1. The outcome of a review of PPP transactions completed, and concluded project 
agreements, also provides a rich source of information for purposes of developing a typology of 
disputes for which corresponding avoidance or resolution mechanism may be designed. For 
instance, the construction phase may be disaggregated from the operations phase under the 
contract, and a typology of disputes developed for each stage. This is the case in the Concession 
Agreement for the Daang Hari-SLEX Link Road Project for example, which provides for different 
mechanisms applicable to each of a dispute arising in respect of the Detailed Engineering Design 
for Segment II, termination payment dispute, and construction dispute. In the construction phase, 
the objective of dispute resolution mechanisms would be to avoid delay and disruption in 
construction, while in the operations stage to avoid adverse effect upon the delivery of services. 
An example of a mechanism for dispute avoidance between parties to a project agreement is the 
Early Settlement Agreement (“ESA”) in the TPLEX project, which governs the acquisition of right-
of-way obligations. 

 
51. To address the intricacy of PPP transactions, the UNCITRAL Legislative Guide suggests the use of a 
composite or multi-tier dispute settlement clause. This clause, also called a step-clause, typically sets out 

                                                           
51

 See also CPR Dispute Prevention Briefing Construction on Realistic Risk Allocation, by James Groton and Robert J. Smith, 
published by the International Institute for Conflict Prevention and Resolution in 2010. This publication explains that “[r]ealistic 
allocation of risks is a management best practice when negotiating construction contracts and is the foundation for prevention 
of problems and disputes. It complements, but should precede, other dispute prevention devices such as partnering and 
standing neutrals. Risks are inherent in any commercial activity, so businesses need to identify, understand, anticipate, assess, 
analyze, and learn to manage risks. An important part of the risk management and planning process in any business transaction 
or project is the allocation of risks among the parties. Wise decisions about allocation of risks improve efficiency, reduce costs, 
reduce the potential for disputes, and promote project goals.” (Emphasis supplied.) The publication provides a simple typology 
of major risks that are often overlooked. 
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sequential steps starting with an early warning of issues that may develop into dispute unless the parties 
take action to prevent them. The UNCITRAL Legislative Guide encourages parties to lend themselves to 
an open exchange of information and a discussion of the dispute with a view to finding a solution. If the 
parties are unable to resolve the dispute, then it is recommended to solicit the participation of an 
independent and impartial third party to assist in developing the process or in identifying potential 
solutions. Adversarial dispute settlement mechanisms, such as arbitration and litigation, are kept in 
reserve for intractable disputes requiring adjudication.  
 
52. Although the project agreement usually provides for composite dispute prevention and dispute 
settlement mechanisms, care should be taken to avoid excessively complex procedures or to impose too 
many layers of different procedures so as to avoid, among others, use or resort by a party to these 
processes to delay project completion or implementation. One way by which to ensure the efficiency of 
composite or multi-tier dispute resolution processes is for the parties to agree on and strictly observe 
time limits. An example of this device can be found in the Concession Agreement of the Daang Hari-SLEX 
Link Road Project under the Section on Dispute Resolution, where each mechanism under the step-
clause must be completed within a stipulated period (e.g. 30 days for amicable discussions under 
Section 21.2).  
 
53. By way of initial guidance, the dispute resolution mechanisms, which may be provided by contract 
are summarized in Box 1 below. 
 
 

BOX 1 COMMONLY USED METHODS FOR PREVENTING AND SETTLING DISPUTES 
(Summarized from the UNCITRAL Legislative Guide, at pp. 176-183) 
 

 Early Warning  
 
Early warning provisions state that if one of the contracting parties feels that events that have 
occurred, or claims that the party intends to make, have the potential to cause disputes these 
should be brought to the attention of the other party. The intention behind clauses of this kind is 
to avoid delay in making claims, which tend to be the source of or exacerbate conflict. These 
clauses require the claiming party to submit a quantified claim, along with necessary proof within 
an established time frame. To enforce the provision, a sanction may be included for non-
compliance, including forfeiture of right to pursue the claim. According to the UNCITRAL 
Legislative Guide, early warning clauses typically govern events that might adversely affect quality 
of work, increase project cost, cause delay or endanger continuity of service. 
 

 Partnering
52
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 See also CPR Dispute Prevention Briefing Construction on Partnering, by Frank Carr and published by the International 
Institute for Conflict Prevention and Resolution in 2010 and available online. This publication explains that “[p]artnering is a 
management best practice aimed at preventing and mitigating conflict in commercial ventures by aligning two or more 
organizations throughout the life of a project. It reorients adversarial goals to a set of mutual goals, establishes more open 
communication, establishes methods to address disputes and creates a collaborative atmosphere to reap economic benefits, 
improve working relationships, and prevent litigation. Although partnering has had its greatest success in the construction 
industry within the United States, the process is applicable to any business relationship in a joint project or program. It 
promotes an environment for sharing risk, encouraging teamwork, addressing issues in a timely manner, and attaining common 
goals. It forges together quality management concepts with team-building, collaborative problem solving, and selection of 
intelligent dispute management and resolution processes.” The publication discusses the stages in dispute avoidance and 
resolution, within which to understand and locate partnering and sets out in detail the stages in partnering, which begins with 
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Another tool that is used as a means of dispute avoidance is partnering. Partnering has been 
found effective in avoiding disputes and to commit the parties to work efficiently to achieve the 
goals of the project. The partnering relationship is defined in workshops attended by key parties 
and organized by the government contracting authority. At an initial workshop, a mutual 
understanding of the concept of partnering is established, goals for the project for the parties are 
defined and procedures to resolve critical issues are devised. At the conclusion of this workshop, a 
“partnering charter” is drafted and signed by the participants, signifying their commitment to 
work jointly towards the success of the project.  
 

 Facilitated negotiation 
 
Facilitated negotiation involves the appointment of a facilitator at the commencement of the 
project, whose function is to assist in the resolution of disputes without providing an opinion on 
the issues. This procedure is particularly useful when there are numerous parties involved, for the 
adequate coordination of differing opinions.  
 

 Conciliation and mediation 
 
As used in the UNCITRAL Legislative Guide, conciliation refers to the broad notion referring to 
proceedings in which a person or a panel assists the parties in an independent and impartial 
manner in their attempt to reach an amicable settlement of their dispute. In practice, conciliation 
proceedings are referred to by various expressions, including mediation. In some territories, a 
distinction is drawn between conciliation and mediation, in that the latter involves the mediator 
to suggest terms for the resolution of the dispute. The UNCITRAL Legislative Guide advice parties 
providing for conciliation to settle important procedural questions, for which purpose reference 
may be made to the UNCITRAL Conciliation Rules. (In the Philippines, the ADR Act, ADR Act IRR 
and the Special ADR Rules provide for procedural references for mediation and analogous modes 
of dispute resolution.) 
 

 Expert appraisal 
 
Expert appraisal involves a neutral third party charged with providing an appraisal on the merits 
and suggesting an outcome. A non-binding expert appraisal is usually followed by negotiations, 
either direct or facilitated. 
 

 Mini-trial 
 
This procedure assumes the form of a mock trial in which site-level personnel of each party make 
submissions to a tribunal composed of a senior executive of each party and a third neutral party. 
After the submissions which are typically to be made within predetermined time periods, the 
executives enter into a facilitated negotiation with the assistance of a neutral person, to try to 
reach an agreement taking advantage of issues that have been elucidated during trial. The 
purpose of a mini-trial is to serve as a reality check of what the outcome of real trial might be.  
 

 Senior executive appraisal 
 
Senior executive appraisal is similar to the mini-trial, but is less adversarial and uses a more 
consensus-oriented approach. The procedure begins with the presentation of short position 

                                                                                                                                                                                           
contract award, followed by post-award partnering planning, kick-off workshop, periodic partnering meetings, and closing with 
project completion. It is claimed that final costs of partnering are minimal compared to the costs of the project. 
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papers by each party, followed by short responses. At an appraisal conference, headed by a 
facilitator, a senior executive from each of the parties makes brief oral presentations. 
 

 Review of technical disputes by independent experts 
 
During the construction phase, the parties may wish to consider providing for certain types of 
dispute to be referred to an independent expert appointed by both parties. This method may be 
of particular use in connection with disagreements relating to technical aspects of the 
construction (such as compliance with technical specifications). 
 
Independent experts have often been used for the settlement of technical disputes under 
construction contracts, and the various mechanisms and procedures developed in the practice of 
the construction industry may be used, in connection with PPPs. However, it should be noted that 
the scope of disputes between the government contracting authority and the private proponent is 
not necessarily the same as would be the case for disputes that typically arise under a 
construction contract. This is so because the respective positions of the government contracting 
authority and the private proponent under the project agreement are not fully comparable with 
those of the owner and performer of works under a construction contract. For instance, disputes 
concerning the amount of payment due to the contractor for the quantities of works actually 
performed, which are frequent in construction contracts, are not typical for the relations between 
government contracting authority and private proponent, since the latter does not usually receive 
payments from the contracting authority. 
 

 Dispute resolution boards
53

 
 
Project agreements for large infrastructure projects often establish permanent boards composed 
of experts appointed by both parties, possibly with the assistance of appointing authority, for the 
purpose of assisting in the settlement of disputes that may arise during construction or 
operations. Under the dispute resolution board procedure, parties select at the outset, experts 
renowned for their knowledge in the field of the project to constitute the board, with the function 
of, among others - 
 

 receiving reports; 
 meeting with parties on a regular basis; 
 in capacity as agents to avert disputes, making periodic visits to site; and  
 setting out contract variation. 

 
 Arbitration 

 
Arbitration is typically used both for the settlement of disputes that arise during the construction 
or operation of the infrastructure facility and for the settlement of disputes related to the expiry 
or termination of the project agreement. Arbitration, according to the UNCITRAL Legislative 
Guide, has come to be preferred because – 
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 See also CPR Dispute Prevention Briefing Construction on Dispute Review Boards and Other Standing Neutrals, by Randy 

Hafer, published by the International Institute for Conflict Prevention and Resolution in 2010 and available online. This 
publication explains that “[t]he classic Dispute Review Board, as envisioned by the widely-used standard forms developed by 
the Dispute Resolution Board Foundation, is a neutral body, typically composed of three impartial construction industry 
professionals who are experienced in the type of construction at issue. Parties contractually agree to use a DRB while 
negotiating a project agreement, and members of the DRB are then jointly selected by the owner and contractor immediately 
after contract award. DRBs are available throughout the project to assist in the prompt resolution of disputes. The DRB is given 
contract documents and relevant project information at the outset of the project.” 
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 the proceedings may be structured by the parties to be less formal than judicial 
proceedings and better suited to the needs of the parties and to the specific features of 
the dispute; 

 arbitration may be less disruptive of business relations than judicial proceedings; 
 the proceedings and the award may be kept confidential; and 
 the enforcement of an arbitral award in countries other than the country in which the 

award was rendered is facilitated by the wide acceptance of the New York Convention (to 
which the Philippines is a signatory). 
 

 
The UNCITRAL Legislative Guide also states that arbitration in a country other than the host 
country is preferred (if not required) by private investors and lenders. 

 

 
 
54. The International Centre for Dispute Resolution, in its Guide to Drafting International Dispute 
Resolution Clauses, cautions that “[t]oo often, discussion regarding the dispute resolution clause of the 
contract is left until the close of negotiations. Best practice is to consider the matter of problem solving 
and dispute resolution early in the negotiation, so providing a positive environment for further 
negotiation and avoiding the undue pressure of a closing deadline.”54 In addition, it is advisable to - 
 

(i)  ensure that dispute resolution processes and clauses are carefully crafted or negotiated fully 
(and not treated as boilerplate provisions) and duly reviewed, and for this purpose, it is helpful to 
note that the Revised BOT Law Implementing Rules and Regulations provide “[p]rior to approval 
of the Head of Agency/LGU, the draft contract shall undergo review by the Office of the 
Government Corporate Counsel (OGCC), the Office of the Solicitor-General (OSG) or any other 
entity prescribed by law/issuances as the statutory counsel of GOCCs and LGUs”;55 
 
(ii)  develop approaches that consider not only dispute resolution but avoidance and 
management, to the end that the project is preserved and vital infrastructure and services 
ultimately delivered to the public; 
 
(iii)  provide that performance of the contract shall continue during arbitration proceedings or 
conduct of any other dispute resolution mechanism (for example, no payment due or payable by 
the owner or the operator shall be withheld on account of a pending reference to arbitration or 
other dispute resolution mechanism except to the extent that such payment is the subject of such 
dispute); and  
 
(iv)  bind the parties to maintain confidentiality and propose a communications plan for the 
project implementation and dispute.  

 
55. Item (ii) highlights the importance of creative approaches such as independent consultants, 
expert panels and dispute resolution boards, as well as the monitoring and evaluation of the project.  At 
the Stakeholder Consultation held on 12 December 2012, where these recommendations were 
presented, participants agreed on the importance of dispute avoidance and the role of early warning 
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 International Centre for Dispute Resolution Guide to Drafting International Dispute Resolution Clauses, p.1, copy of which is 

provided as Appendix 2 of this Policy Brief. 
55

 Revised BOT Law Implementing Rules and Regulations, Section 2.8. 
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mechanisms within the project agreement and through contract management approaches, such as the 
formation of a project management committee with  representatives from the Government Contracting 
Party and the Project Proponent.56 
 
56. It is useful to note that the multi-tier approach can be seen in the Sample Contracts (for Urban 
Mass Rail, Bulk Water Supply, Solid Waste Management and Information and Communications 
Technology) prepared by Castalia Strategic Advisors for the PEGR-funded Reform Agenda on Institution 
Strengthening of the National Economic Development Authority and other Oversight Agencies on Value 
Engineering, Contract Preparation and Performance Monitoring of Infrastructure Projects (RA006-07). 
The relevant dispute resolution clause has been extracted and is presented as reference here under 
Appendix 5. The Concession Agreement for the Daang Hari-SLEX Link Road Project provides for a similar 
approach: 
 

(i)  an early warning system in that parties are required to meet regularly during the term 
of the agreement to discuss the progress of the project; 
 
(ii)  negotiation or amicable discussion within thirty (30) days to address disagreements or 
disputes, specifically those with respect to the detailed engineering design for Segment II; 
 
(iii)  escalation of the matter to a Project Dispute Resolution Board; 
 
(iv)  with respect to termination payments or construction works purchase payments that 
are not resolved amicably, parties have the option of referring the matter to an 
Independent Expert; and 
 
(v)  disputes that remain unresolved through these means, may be referred to arbitration 
to the CIAC for construction disputes or to the ICC for other disputes. 

 
57. Each PPP agreement requires its own dispute resolution process, and these clauses should be 
viewed as references or models, to be reviewed closely and customized as the particular transaction 
requires. Notes on this point are made under the Comparative Matrix of Dispute Resolution Clauses 
under Appendix 6. 
 
58. For arbitration, the government contracting party, for whom project completion (from 
construction, operation to turnover) is important, and which may be working on the premise of being 
able to terminate or rescind unilaterally in cases of serious and material breach, will have to carefully 
consider the effect of having an arbitration clause. In the case of Korea Technologies Co., Ltd v. Lerma,57 
the Supreme Court ruled –  
 

What this Court held in University of the Philippines v. de los Angeles and reiterated in 
succeeding cases, is that the act of treating a contract as rescinded on account of 
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 The Recommendations in this Policy Brief were presented for comment and discussion at the Stakeholder Consultation held 

on 12 December 2012 at the Crowne Plaza Hotel. Participants included representatives of the Supreme Court of the Philippines 
(from the Office of the Chief Justice and Philippine Mediation Center), Office of the Solicitor General, Office for Alternative 
Dispute Resolution, NEDA, PPPC, Commission on Audit, Office of the Presidential Management Staff, Philippine Institute for 
Development Studies the academe (University of the Philippines College of Law), and the private sector (Philippine Constructors 
Association and Manila Water, Manila North Tollways  Corporation, among others). 
57

 G.R. No. 143581, 7 January 2008. 
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infractions by the other contracting party is valid, albeit provisional, as it can be judicially 
assailed, but it is not applicable to the instant case on account of a valid stipulation on 
arbitration. Where an arbitration clause in a contract is availing, neither of the parties 
can unilaterally treat the contract as rescinded since whatever infractions or breaches 
by a party or differences arising from the contract must be brought first and resolved by 
arbitration, and not through an extrajudicial rescission or judicial action. (Emphasis 
supplied). 

 
59. Among the other factors for the government contracting party to consider before choosing 
arbitration are (i) costs of arbitration (particularly before the ICC, whose schedule of fees is considered 
exorbitant), (ii) the experience of Philippine nationals / companies in arbitration, whether in ad hoc or 
institutional arbitration and (iii) the capacity of the government contracting party, as well as legal 
representatives, to prosecute or defend claims in an arbitration.  
 
60. As judicial processes remain available for the resolution of disputes arising from PPPs, how courts 
will decide issues arising in the context of PPPs continues to be relevant, particularly because judicial 
decisions, referring to decisions of the Supreme Court, applying or interpreting the Constitution, or the 
laws, shall form part of the legal system of the Philippines.58 The Supreme Court’s interpretation of the 
Constitution and the Laws becomes an integral part of the statute and has authoritative effect. In 
pursuing PPP projects, therefore, a full understanding of the BOT Law and IRR requires basic knowledge 
of the interpretation their provisions have received in Supreme Court decisions.  
 

60.1. In determining whether recourse to the courts is appropriate in PPP contracts, parties 
should consider, among others, (i) length of time for processing claims, (ii) impartiality and 
objectivity of judiciary, (iii) experience and expertise of the judiciary and whether it has had 
experience of similar contractual arrangements, (iv) whether the procedures of the court are clear 
and are followed, (v) the cost of litigation and the time and (vi) the practice and outcome of 
enforcement of judgments.59  It has been observed that a government party is likely to want to be 
subject to its own court system60 but an operator, particularly a foreign one, may be unwilling to 
subject itself to an unfamiliar system, with the accompanying apprehension that that local courts 
will be loathe to rule against government interests.  Where foreign lenders are involved they may 
also be anxious to avoid local courts.  The compromise is usually to follow an interim dispute 
resolution procedure and then proceed to arbitration. 

 
C. Capacity building and supporting issuances 

 
61. As part of its mandate in preparing the implementing rules and regulations of Executive Order No. 
78, NEDA, through PPPC, in collaboration with the OADR, can conduct workshops and seminars for the 
purpose of training ADR practitioners or neutrals for the purpose of establishing a ready pool of experts 
on ADR in PPPs. Similar collaborative effort can be explored with ADR Provider Organizations. These 
activities may be undertaken also for the purpose of establishing specific accreditation requirements for 
those likely to be tapped to provide ADR services in relation to PPPs. In this regard, it is useful to note 
that on 17 August 2012, the DOJ issued DOJ Circular No. 49 Adopting Accreditation Guidelines for 
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 Civil Code, Article 8. 
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 PPP in Infrastructure Resource Center on Contracts, Laws and Regulations, 2008 (also referred to in this paper as PPIAF 

Checklist). 
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 PPFIAF Checklist. 
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Alternative Dispute Resolution Provider Organizations and Training Standards for Alternative Dispute 
Resolution Practitioners. The Circular makes mandatory the accreditation of private ADR provider 
organizations offering services to government agencies or in partnership with said agencies. 
 
62. Workshops and seminars, in line with the information campaign mandated under Executive Order 
No. 78, should be be conducted for the purpose of developing guidelines in drafting dispute avoidance, 
management and resolution clauses, drawing up model clauses and checklists for use as negotiation 
reference (sample checklists are provided above, citing the PPIAF Checklist, and in the Appendices, 
Appendix 4 is an abbreviated checklist indicating some of the issues in arbitration identified here, with a 
suggestion to prepare a list of arbitral institutions). With regard to arbitration, for example, these 
activities may be instrumental in determining how the government contracting party ought to approach 
issues relating to: (i) governing law of contracts, (ii) the law applicable to the arbitration, (iii) the seat of 
arbitration, (it appearing that there being some advantage for a winning party in anticipation of 
enforcing an award, to choose a seat other than the Philippines so as to have an award that is 
enforceable as a foreign arbitral award, rather than as an international commercial arbitration award 
rendered in the Philippines), (iv) ad hoc or institutional arbitration, and (v) if institutional, determining 
the proper arbitral institution, with capability of administering the arbitration and providing a roster of 
arbitrators with requisite experience and expertise, with due consideration for costs. These may be 
conducted and the issuances developed as part of contract management.  
 

62.1. Workshops and seminars may be designed for members of the judiciary, in collaboration 
with the Philippine Judicial Academy, in order to adequately prepare judges in approaching and 
managing cases involving PPPs (including right-of-way cases under Republic Act No. 897461). It is 
also worth considering if separate rules ought to be issued for the conduct of proceedings 
involving disputes arising under the BOT Law and Revised BOT Law IRR (similar to the initiative in 
training judges handling intellectual property disputes and environmental issues in relation to the 
promulgation of the writ of kalikasan). 

 
63. The government contracting party is likely to be represented in disputes by the Office of the 
Solicitor General or the Office of the Government Corporate Counsel (or other statutory counsel of 
GOCC or LGU).  An important step towards adequately preparing the OSG and the OGCC to represent 
government is their mandated involvement as early as review of the proposed project agreement under 
the Revised BOT Law IRR, which now requires a review of the draft contract in Section 2.8.  This is 
significant considering that among the government guarantees which may be extended to the private 
proponent is legal assistance, referring to the undertaking of the government contract party to extend 
representation by government lawyers to the private proponent in cases, hearings, inquiries in which 
the government contracting party and the private proponent are party-defendants or respondents.62 In 
this regard, it is advisable for OSG and OGCC to together issue, in collaboration with PPPC, a PPP 
contract review guide, with a detailed discussion of dispute resolution methods. This will provide 
guidance on the manner and substance of review, as well as inform the opinion that is now required to 
be issued by the OSG or OGCC following its review of the contract. At the Stakeholder Consultation, it 
was suggested to extend capacity building and training opportunities to the private sector stakeholders 
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 Right of way acquisition is governed by Republic Act No. 8974, which is adequate for the purpose. What appears necessary is 

awareness and capacity building in the judiciary to deal with disputes that affect PPPs. The determination of just compensation 
remains judicial in nature and, apart from providing guidance, any attempt to fix a figure or a binding standard by law would be 
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who, in the interest of participating in the PPP program, whether as potential investor or advisor, will 
appreciate understanding dispute resolution in PPPs. A further suggestion was made to invite the 
private sector to shoulder or share in the cost of such training programs. 
 

 


